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Consumers' Telecommunications Network





Internet Industry Association (IIA)

Via email: code_consult@iia.net.au
May 2008

Re: Content Services Code Version 1.2

Thank you for the opportunity to provide input to the draft Content Services Code. 

About CTN

The Consumers’ Telecommunications Network (CTN) is a national peak body of consumer and community organisations, and of individuals representing community interests, who participate in developing national telecommunications policy.  CTN’s members are national and state organisations representing consumers from non-English speaking backgrounds, deaf consumers, indigenous people, low income consumers, people with disabilities, young people including children, pensioners and superannuants, rural and remote consumers, women and consumers in general.

Before we go to the substantive comments, 2 important points about process must be made:

· Consumer consultation needs to occur during Code development, not just afterwards

We wish to state strongly our view that consumer representatives should have participated in Code development process. Most other co-regulatory Codes of Practice take this best-practice approach, which has all key stakeholders at the table with input at all stages of the policy process. This is the most efficient and effective way to get genuine input and the best policy outcomes. Simply seeking general public comment for the legislated minimum timeframe doesn’t mean consumer interests have been genuinely represented in the actual Code itself. We urge the IIA to improve its stakeholder representation in future policy activities.

· Inconsistent terminology detracts from the distinction between mandatory and voluntary Code provisions

The Code is inconsistent in the use of the words shall, should, must and may. The use of multiple terms makes it nearly impossible to ascertain whether a clause is intended to be mandatory (usually expressed as “must”) – or a best-practice recommendation (“may”).  It is critical that the committee re-draft clauses to clarify this issue and ensure to the best of their ability that there is no uncertainty. The provisions of the Code will change greatly according to the intention of the committee, making it difficult to provide public comment about the suitability of Code provisions being mandatory or voluntary.

Code specific comments

We have commented on the Code provisions in a systematic order. Many are questions that are raised due to a lack of clarity in the proposed drafting – given there was no public member on the Code committee, we have no insight into how decisions were reached and what considerations the committee made. We are concerned that there is no mechanism for the committee to actually address public comments it receives, rather than simply decide to incorporate some comments and not others which may be of greater importance.  We also note that the stakeholders who were part of the Code development process are not identified in the Code or supporting documentation supplied by IIA. This is important information that provides guidance on the interests that have been represented in the creation of the Code, and is good practice for the sake of transparency.

Principles

D seems to suggest that commercial viability is the most important consideration – suggest this be redrafted. 

E- this principle is convoluted and seems to suggest that a Designated Content/Hosting Service Provider is not responsible for some content. If this is the intent, suggest changes to make a clear statement about where industry identifies their responsibility ends- so greater clarity about the intent of this principle can be ascertained. 

Definitions
Australian Connection – suggest simplification of 2) as hosting as an undefined term does not add any clarity to the intent of the definition.

Chat Service – the common use/understanding of these services would be 2 or more users. What is the rationale for 3 users?

Commercial Content Service – A question arises here about content services that are provided free of charge to end users but are nonetheless a commercial enterprise – eg a blog supported by advertising? Should these kinds of services be covered, for consistency?  Further more, does the exemption in the definition of a Content Service Provider make a person a Commercial Content Service Provider?

Hosting Service – this definition needs to be clarified. 

Person – interpretation is impeded when the same term is used uncapitalised (and end user and individual, for no clear reason) – suggest redrafting to address this. 

Potential Prohibited Content – How can “substantial likelihood” be measured? Is it meant to be more certain than any other kind of “likelihood”? Greater clarity around these kinds of concepts would be useful in preventing inadvertent misinterpretation of the Code.

R+ Content  - could be simplified and clarified by adding “or would likely be” to part a and deleting part b. 

Stored Content  - what is an example of this kind of service? The definition is unclear.

Given the number of Code exemptions for news and current affairs programs, should these programs be defined for clarity and consistency?

Code rules

5.7 – Is there no requirement that those for whom the Code is mandatory to publish the code?

6 – Trained Content Assessors. The Code would flow better if the assessment rule preceded the rules about assessors (swap 6 and 7).

Clause 7 – Assessment – The rationale for mandatory content assessment by Commercial Content Service Providers but voluntary assessment by Designated Content/Hosting Service Providers is unclear. It would also be more logical to have mandatory (must) provisions at the beginning, rather than the voluntary provisions (may).

Clause 8 – Is it good practice to quote from the Act in a Code, when this Code is meant to be a complementary document? This may be better presented as part of the introduction, with a simple introductory paragraph saying this section of the Code aims to meet the provisions of Clause 81 of Schedule 7 of the Act (i.e. the existing last paragraph of 8.1)

8.2 – delete provided in last sentence (it’s unnecessary) – the same applies to the introductory clause of 8.3.

8.3 – The drafting of this clause is very vague and offers very little direction, which is surely the purpose of having this Code. What does “acting reasonably” or “substantially likely” mean? Is there an intended differentiation between likely and substantially likely, and if so what is it? This entire clause is incredibly complicated and almost impossible to understand. It needs to be simplified and the intent clarified, or it will be near impossible to meet the requirements or identify any breaches. 

9.1 - Is the purpose of 9.1 to require service providers to take end user complaints? The use of “may” suggests this is a voluntary provision. Suggest this clause is revised to clarify that Service Providers must make available means that allow end users to lodge complaints. Also strongly advise ensuring there are at least two ways for end users to lodge formal complaints (i.e. electronic lodgement and via a local phone number). 

9.2 – “Should” suggests that this is intended as a voluntary clause? This is surely meant to be a mandatory requirement – change to must. It would be illogical to allow Hosting Service Providers to choose whether or not they will investigate, not to mention at odds with the customers right to complain. The clause should also specifically recognise in section a) that they must investigate a complainants complaint. 

9.3, 9.4, 9.5 – “Should” to be changed to “must”, as per comments above.

We note that there is no time frame within which the provider must investigate the complaint and respond to the complainant or refer to ACMA.  A timeframe for investigation needs to be added, and also a reference to the escalated complaints handling body so the complainant knows where they can escalate their complaint if need be. 

9.8 – This exemption is problematic, given there is no guidance on what is meant to differentiate between a “complaint”, an alert and a report. 

There is also an inconsistency between the 30 day complaint period and the 60 days complainants have to raise issues about live content – on what grounds should they be different?

14.1 – Again, “should” suggests that the provision of online safety information is voluntary, not mandatory as would be expected. Commercial Content and Live Content Service Providers appear to not be compelled by this Code either – what is the rationale for this exemption, and is in consistent with the overall Code approach to service provider roles in providing online safety information?

15 –. The inclusion of these Family Friendly scheme paragraphs seem out of place with this Code, as it does not place any requirements on any parties and instead seems to be a separate initiative – on what grounds does a reference to a voluntary future scheme that may or may not ever exist belong in a regulatory instrument? 

16 – The purpose of this entire section is unclear- would not the correct approach be to report the potentially prohibited content to ACMA?  The present clause appears to be a mechanism for 

notifying others in the industry about potential breaches rather than acting to rectify the issue to prevent end user detriment. 

19.1 – Again, is “should” a suggested course of action or mandatory? This significantly changes the meaning of the Code provisions. 

19.5 – What kind of declaration would suffice and what kind of evidence will be required for this purpose? 

19.6 – c) is a very different form of confirmation to a) and b)! Suggest clarification that c) can only apply with the pre-obtained consent of the end user and only if a) and b) are not possible because those details are not available. It would be entirely inappropriate to reply on incorrect charging of a credit card to invoke a complaint about access to services using false details. 

23.1 – Is this intended to be voluntary? Clarification necessary. 

23.2 - References to publicly available safety information from government or other trusted agencies would be useful. 

24.1 – Again, needs clarification about the real intent –use clear language that to confirm that where a take down notice applies it must be made available only via a RAS.

24.2 – They must have regard to the MPSI Determination. Second sentence should be a separate clause. 

26 – There is a need to have consumer representatives as part of the review process in 18 months. 
Should you wish to discuss this submission in more detail, please contact myself or Sarah Wilson at the Consumers” Telecommunications Network on 02 9572 6007 or at ctn@ctn.org.au.
Yours sincerely,
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Teresa Corbin

CTN Chief Executive Officer

This submission was prepared by Teresa Corbin, CTN Chief Executive Officer, and Sarah Wilson, CTN Policy Advisor.  It has been approved out of session by the CTN Board.
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