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Re: Review of Consumer-related Industry Code Processes
Thank you for the opportunity to provide input to the Departmental Review of Consumer-related Industry Code Processes. 
About CTN
The Consumers’ Telecommunications Network (CTN) is a national peak body of consumer and community organisations, and of individuals representing community interests, who participate in developing national telecommunications policy. CTN’s members are national and state organisations representing consumers from non-English speaking backgrounds, deaf consumers, indigenous people, low income consumers, people with disabilities, young people including children, pensioners and superannuants, rural and remote consumers, women and consumers in general. CTN has been involved in telecommunications regulatory debates for 20 years.
As of July 1 2009, CTN will become part of the Australian Communications Consumers Action Network (ACCAN). The purpose of ACCAN is to enhance consumer advocacy, reduce duplication, maintain and enhance existing skills and diversity of representation, undertake research and analysis from a consumer perspective. The overarching objective guiding this new body is to ensure effective and equitable communications for all Australian citizens. 

Overview
Telecommunications is subject to a significant amount of industry-specific regulation, particularly self-regulatory codes of practice, with very precise specifications. The self-regulatory regime reflects a government policy preference based on a belief this is the most expedient approach to regulation in this industry. It is certainly not, in our view, reflective of a mature industry with the ability to successfully deal with its own issues. 
Whilst CTN continues to participate in code development in the self-regulatory arena, we have long had reservations about the overall effectiveness of the regime as a means of adequately ensuring consumer protection regulation is fair and balanced. The reliance on providing community safeguards with industry developed codes, rather than enforcing existing regulation or choosing a different regulatory tool, has contributed to the expansion of consumer complaints. Ultimately, there is little evidence that codes are delivering a good outcome for them. 
It is recognised that consumer code rules have given industry much greater guidance on how they should do business with their customers, in ways that the Trade Practices Act (TPA), appropriately, does not detail.  However, over the past 10 years rules have been developed in direct response to industry behaviour that should have been adequately covered by the TPA. For example – codes have explicit rules pertaining to the use of ‘free’; credit assessing customers instead of offering services with unlimited credit limits; not misrepresenting the company a salesperson is working for; and providing basic information to a customer about the item they are buying.   And yet despite this micro-regulation, the Telecommunications Industry Ombudsman (TIO) is now in receipt of nearly 150,000 complaints a year
 – around 30% of which are about basic customer service issues
. 
Codes have also become quite detailed because suppliers have demanded clarity of their obligations. It's time to rebalance the fundamental structure of the regulation of an industry that has prioritised ‘legitimate business interests’ over the needs of consumers. The two should not be diametrically opposed; however the current reliance on codes developed within the industry association Communications Alliance, no longer has credibility. We need a greater use of other regulatory tools, a rigorous enforcement regime, and a shift toward a genuine partnership model for future code development.
Summary of Recommendations

Recommendation 1: Amend the Act to ensure it only promotes the use of industry self-regulation where this will not impede the long term interests of end-users
Recommendation 2: That ACMA only register codes with demonstrated genuine consumer input, and there be a clear statement from ACMA about criteria for code registration
Recommendation 3: Secretariat for consumer code development processes be provided by ACMA as an independent body. The ACMA CCF should develop the scope for all new consumer codes and reviews of existing codes. 
Recommendation 4: The protocols outlined above are incorporated into a statement of best practice requirements for developing codes and be published by the DBCDE
Recommendation 5: That CTN’s self-regulatory checklist be implemented by as scoping work for identifying whether a code is the best policy tool 
Recommendation 6: That ACMA make full use of policy tools available to it, in particular service provider rules. In particular we recommend a rule bolstering the TCPC

Recommendation 7: Regular reviews should occur on an as-needs basis in a neutral forum such as the ACMA CCF. This should be complemented by five year scheduled reviews
Recommendation 8: That a combination of TIO complaint information, data from an independent monitor, industry-provided complaint information, regulator research and complaint data, and consumer organisation complaint reporting inform future code work
Recommendation 9: That the concepts of “proof” and “evidence based” be clarified for future guidance in policy development 
Recommendation 10: ACMA CCF should decide the timeframe for code development and review, based on the imperative to get consumer safeguards in place  

Recommendation 11: Consumer groups should be able to apply directly to ACMA for reimbursement in code development processes. Professional code drafters must be appointed by ACMA CCF to ensure their independence 
Recommendation 12: That code development processes must include consultation with consumer groups, with flexibility to incorporate other sources of information on an as-needs basis. 

Recommendation 13: That an independent code compliance monitoring body be constituted as a matter of high priority
Recommendation 14: That the TIO’s details appear on every bill, to ensure consumers are aware of their right to redress via that avenue

Recommendation 15: Financial penalties should apply for excessive code breaches

Recommendation 16: ACMA urgently needs to publish a compliance and enforcement report every quarter to demonstrate how resourcing is allocated for enforcement 

Recommendation 17: That industry be required to report on internally collected complaint statistics and trends to the ACMA CCF

Introductory comments on regulation 

The Telecommunications Act indicates a legislative preference for self-regulation, and this is the basis for the reason that codes have become the dominant form of regulation. It is certainly not because they are the most appropriate.  On many occasions we have seen industry refer to Section 4 of the Telecommunications Act 1997 that states: 

“The Parliament intends that telecommunications be regulated in a manner that:

(a) promotes the greatest practicable use of industry self regulation; and

(b) does not impose undue financial and administrative burdens on participants in the Australian telecommunications industry”.

However, this is only half of Section 4 of the Act. The rest of the section contains a notable clause that is usually dropped when the above reference to self-regulation is made. Part 4 a) and b) apply:

“but does not compromise the effectiveness of regulation in achieving the objects mentioned in section 3”. 

Section 3 relates to the purpose of the Act: 

(1) The main object of this Act, when read together with Parts XIB and XIC of the Trade Practices Act 1974, is to provide a regulatory framework that promotes: 

(a) the long term interests of end users of carriage services or of services provided by means of carriage services; and 

(b) the efficiency and international competitiveness of the Australian telecommunications industry. 

The ongoing consequence is that the telecommunications industry and regulators interpret the Act as preferring self-regulation at all costs, without proper consideration of the best policy tools. There is a need for all policy decisions to consider the full intent of Sections 3 and 4 of the Act, rather than uncritically rely on the part of section 4 referring to the greatest practicable use of self-regulation. This requires an amendment to the Act giving greater emphasis to the needs of consumer protection and other interests, as opposed to just industry.
Recommendation 1: Amend the Act to ensure it only promotes the use of industry self-regulation where this will not impede the long term interests of end-users
Consumer code development in Communications Alliance is dysfunctional and unworkable
A recurring issue for consumer groups is how to get outcomes when the industry is unable and/or unwilling to deal effectively with a consumer issue via self-regulation. Self regulation is a flawed approach because it is not driven by both the supply and demand side equally. The amount of resources required to support this approach and the disproportionate power of industry representation results in codes that are not as consumer-oriented as they should be. Competitively charged issues often cannot be resolved with consensus driven processes. All these issues serve to highlight the failings of this regime. 
Communications Alliance (CA) has on several occasions adjusted its operational approach to Code development. Each of these adjustments have been detrimental to a co-operative approach to developing Codes. For example, the CEO has the power to decide whether or not to allow changes to the terms of reference of a Code review/development process. Consumer groups who have tried to get an issue included into a review have often not been successful in doing so, because the processes are inherently unequal. In short, many processes for developing Codes are not only undemocratic but seem to be exercises in project management, rather than aiming for collaborative outcomes. This is at the expense of ensuring a robust code is created that is acceptable to all industry stakeholders. 

The process undertaken in the development of the Mobile Premium Services (MPS) Code exemplifies what is wrong with the current code development process undertaken at CA. It should be noted that the Code development process operated in a manner entirely inconsistent with the CA Operating Manual. Consumers were quite clearly affected stakeholders in the subject matter of the proposed Code but were not part of the Working Committee from the outset, thus losing the opportunity to have genuine input. 

The inadequacies of the MPS Code development process were as follows: Consumer representatives were excluded from the start of the Code development process; one individual was invited to participate (Teresa Corbin, CTN’s CEO – after strenuous objections two representatives were allowed to participate); consumers were only included towards the end of the Code negotiations after much work had been done on the Code and the scope had already been decided; the consumers did not have equal representation on the committee; and the committee was not independently chaired. 

When the consumer representatives on the committee raised serious concerns about the lack of adequate community safeguards in the Code, it was published without a committee vote in contradiction to the CA Operating Manual. The consumer representatives were effectively gagged due to a requirement of confidentiality until the committee is disbanded, which is once again a CA Board decision. CA announced it had submitted the Code to ACMA for registration on March 18; an alliance of consumer groups (including CTN) announced our opposition to the Code, because it didn’t address a number of basic consumer protections which the working committee refused to incorporate into the code. CA wrote to CTN on April 8, advising that it had submitted another version of the Code to ACMA incorporating a number of additional clauses – notably we were advised after the fact and not given the opportunity to actually agree to the code as it was finally submitted, despite being listed as a participant in the code itself. 

Whilst we welcome the inclusion of consumer protections we had strongly argued for throughout previous months, it is notable that the consumer representatives were informed after the amendments had been made. They were not given an opportunity to input to the drafting of those changes, and still not given the opportunity to vote on the revised draft Code. 

We also note that many industry bodies get away with having no consumer input to their Code development processes at all, with the only possible input occurring in public consultation periods. The Internet Industry Association is a prime example – it developed a Spam code and Content without any consumer consultation. When the regulator (ACMA) agrees to register Codes without formal consultation, it seriously undermines what should be a consistent view – that in a self-regulatory regime you MUST incorporate consumer input. 
Recommendation 2: That ACMA only register codes with demonstrated genuine consumer input, and there be a clear statement from ACMA about criteria for code registration
Power imbalances between industry and consumer interests skews outcomes
Consumer Codes at CA are created and reviewed by the Consumer Issues Reference Panel (CIRP). Members of the CIRP
 are: AAPT, Australian Communication Exchange (ACE), Australian Communications and Media Authority (ACMA),  Australian Competition and Consumer Commission (ACCC), Australian Information Industry Association (AIIA), Australian Mobile Telecommunications Association (AMTA), Australian Telecommunications Users' Group (ATUG), Consumers' Telecommunications Network (CTN), Hutchison Telecommunications, Powertel, Primus Telecom, Telecommunications Industry Ombudsman (TIO), SingTel Optus, Small Enterprise Telecommunications Centre (SETEL), Telstra, TransAct Communications, Vodafone Australia. The breakdown of that is - 11 industry representatives (including ACE, which is a service provider); 3 regulators/ADR’s; and 3 consumer representatives (1 representing business users, one representing small business users, and one representing residential consumers). 

The disproportionate number of industry members makes it incredibly difficult to garner support for proposals to deal with consumer issues, particularly as a ‘consensus-based approach’ is used. Consumer representation on the CIRP is tokenistic at best; the basic imbalance in industry and consumer representatives means that the panel cannot genuinely address consumer issues. At the very least, CA needs to ensure equal representation between consumer and industry groups on the CIRP if it is ever to have a chance of fulfilling the role it proclaims. CA has also recently abolished the Consumer and Disability Councils, which also had a role in bringing a broader range of consumer issues to its attention. Various other groups are now inactive, such as the Privacy Advisory Group.
Question 1.1: In what circumstances is a consumer-related industry code the most appropriate form of regulation?
Ten years of using a self-regulatory forum has proven ineffective at creating good industry practices. The codified rules are not necessarily problematic in themselves – it is their implementation and compliance which is problematic. 
We have found industry is often unwilling or unable to genuinely negotiate on Code provisions where there is a perceived commercial cost involved. This is  understandable; as publicly listed companies they are answerable to their shareholders and have an obligation to protect their commercial interests. However, that obligation creates a significant conflict of interest that impacts on code inclusions. The result is an unwillingness to genuinely consider additional or changes to regulations which may impact on the bottom line of the company, even when this is the task at hand. Clearly there is an inherent tension between trying to strike a balance between adequate consumer protection and commercial interests when the parties have intractable conflicts of interest. On occasion, this has rendered the Code development and review process unworkable. 

This conflict of interest seriously inhibits the capacity of self-regulation to develop Codes that are a genuine attempt to address consumer protection issues. Given the inherent conflict of interest, we believe that Code development should occur in a neutral forum where the power of all parties is equal. Developing Codes under an umbrella industry body, which has no consumer representation on the Board, and no formal consumer consultation mechanisms, does not fulfil this very basic criteria. 

Accordingly, we strongly recommend moving Code development processes under the auspices of the Australian Communications and Media Authority’s Consumer Consultative Forum (the ACMA CCF). We believe ACMA is the appropriate body for future regulation for the following reasons:

· It has an existing Consumer Consultative Forum, consisting of high-level consumer, industry, and regulatory agency representatives.  It has the expertise around the table to consider issues and agree on the way forward, therefore cutting out much of the delay which occurs in industry-dominated forums
· It has the oversight of the industry as a whole, and can therefore share information in a way that will facilitate a full scoping of issues and solutions
· It can play a role in deciding the best regulatory or policy tool for the issue at hand in a neutral and even handed manner. This will solve the perennial problem of industry arguing for low level, non interventionist guidelines and codes and ensure a vigorous, evidence-based approach is used in a transparent and accountable forum
· It will promote efficiencies and timeliness of consumer protection development. For example, the “ping-pong” effect of sending Codes back when issues have not been addressed to ACMA's satisfaction, or where multiple regulatory instruments are employed to get a certain outcome
· Consumer confidence in the regulator is far higher than for industry dominated bodies

· ACMA has much greater genuine accountability and transparency of its actions and decisions.  High standards that are not abandoned on an ad hoc basis will reinforce confidence in both the outcomes and the quality of the policy response
·  ACMA is also better placed to recognise when a proposed regulatory response is not suited to the issue – it can apply more balance than either supply or demand side on their own
· It is not hampered by a poor reputation and outcomes 
· The telecommunications industry has shown itself incapable of developing codes in a manner that is consistent with inclusive practice – they regularly exclude consumer input and have ignored multiple opportunities to engage consumer interests. 
· ACMA has access to information that can be injected into issue identification. We presently have a circular situation where consumers are asked to provide proof of the extent of a detrimental consumer issue, when it is service providers who are the most likely to be in receipt of that information and unwilling to share it
· A co-operative forum where all parties have an interest in getting a satisfactory outcome has a much greater opportunity to succeed
· It is in a position to monitor compliance arrangements and act when necessary. This will address the fundamental problem of having codes of practice which generate complaints and yet compliance is never required. This will require a new enforcement culture within ACMA
· It will encourage efficiencies by allowing quick registration of Codes – several in recent years submitted by CA have not met ACMA’s requirements, and thus delayed the implementation of consumer protections.  
It may be that the ACMA CCF sets the broader terms of reference and scope of a work project and directs a working group to undertake the actual work. The important thing is that a high level consensus is achieved, and that accountability lies with a forum that can genuinely deliver an outcome that satisfies all the stakeholders, not just the industry. 
Recommendation 3: Secretariat for consumer code development processes be provided by ACMA as an independent body. The ACMA CCF should develop the scope for all new consumer codes and reviews of existing codes. 
If Codes stay within the self-regulatory body Communications Alliance – which as stated elsewhere we do not support – significant changes to the review process would be needed. At the very least, a protocol needs to be established for ACMA to identify whether genuine consumer input into code development has been adequate before undertaking to register a code. 
The following protocols apply to any code developed, regardless of the body undertaking the code development process:

· A public forum should be held at the outset to inform all stakeholders including consumers, suppliers and regulators of issues and objectives

· Strict timeframes for completion of public comment draft and final registration copy

· Equal representation of consumer and supplier representatives on the code development working committee
· Representatives from the ACMA, the ACCC and the TIO
· Ideally, an independent chair (not a supplier or consumer representative)

· In circumstances where agreed by committee members, an independent professional draftsperson

· Provision of daily sitting fee, transport and accommodation costs for consumer representatives

· Resources for consumer representatives to liaise with each other during the code development via teleconferencing
· Minimum one month public consultation period

· Key groups targeted for their input (responsibility of the code working committee).

Recommendation 4: The protocols outlined above are incorporated into a statement of best practice requirements for developing codes and be published by the DBCDE
Focusing on policy outcomes will help choose the right regulatory tool
Codes are appropriate for setting benchmarks for industry best practice. However, they are used in lieu of enforceable regulation, even when there is a clear need. On numerous occasions, there has been disagreement about how an issue should be dealt with. We are not aware of any reviews that have explicitly assessed whether or not a code has in fact been an effective way of dealing with the consumer issue. CTN has written to a number of Ministers and regulators asking for a certain regulatory tool to be employed, only to have the issue relegated to inclusion in a new code.  We suggest that in light of nearly 150,000 consumer complaints last year, there is significant evidence that codes are not effective consumer protection mechanisms and should not be the primary policy tool relied upon in the future. 
Self-regulatory checklist can help identify when codes are appropriate
In 2007, CTN developed a Self-Regulation Checklist. The aim of the checklist is to ensure that better decisions about regulatory tools can be made before limited resources are wasted. The first step is to get the various stakeholders to answer a survey for the regulator, so an assessment can be made on the likelihood of a positive outcome from the self-regulation process. A likely trigger for the application of the self-regulation checklist would be significant delays on, or complaints about, the progress on a code. If code development were auspiced by ACMA, a neat process of appeal to ensure progress was made could be initiated. 
SELF-REGULATION CHECKLIST

INITITAL STAKEHOLDER SURVEY (conducted by the Regulator)
A. OUTLINE THE ISSUE NEEDING POSSIBLE REGULATORY RESPONSE:

______________________________________________________________

______________________________________________________________

___________________________________________________________

B. WHAT PROCESS HAS THE ISSUE ALREADY UNDERGONE?

_____________________________________________________________

______________________________________________________________

C. LIST THE OUTCOMES THAT YOU, AS A STAKEHOLDER, WANT:

_____________________________________________________________

_____________________________________________________________

______________________________________________________________

D. HOW DO YOU THINK THESE OBJECTIVES CAN BE REASONABLY ACHIEVED? _____________________________________________________________

_____________________________________________________________

______________________________________________________________

___________________________________________________________________

Identify if the matter can be resolved through a self-regulatory response

	Key Factor 
	Question
	YES
	NO
	General comments opportunities, problems, issues or limiting factors.

	1. General Agreement
	a. Is there General agreement among all stakeholders about the objective of the proposed regulation?
	(
	(
	 

	2. Open dialogue
	    a. Is there obvious common ground for all the stakeholders?
	(
	(
	 

	
	b. If not, is it deemed possible to reach common ground before any activities are committed to or begun ? 
	(
	(
	 

	
	c. Are the parties likely to be able to reach a consensus within a reasonable time frame?
	(
	(
	 

	
	d. Is there, or has there been, constructive dialogue conducive to finding negotiated solutions?
	(
	(
	

	2. Competition Effects
	a. Is the matter too competitively charged due to the nature of the current market environment?
	(
	 (
	 

	
	b. Does the industry require a level playing field in order to do business?
	(
	(
	 

	
	c. Could the objective be undermined by just one participant withdrawing from the self-regulatory processes?
	(
	(
	 

	3. Commitment to solution
	a. Is there a genuine desire on behalf of the industry to resolve the issue?
	(
	 (
	 

	4. Resourcing
	a. Do all the stakeholders have enough resources to develop a code?
	(
	 (
	 


We would like to see much greater use of other policy tools, resulting in a change to the Act as suggested earlier in this paper. Service Provider Rules in particular are a useful complement to codes, though we think there could be a role in the future for Interim Service Provider Rules, to be utilised whilst full investigations are undertaken into issues that are believed to be causing significant consumer detriment and to bolster the effectiveness of benchmark codes, such as the Telecommunications Consumer Protection Code (TCPC). 
Furthermore, we recommend that ACMA (as Code development body) create a mechanism designed to function as a trigger point for consumer protection to be escalated beyond the realm of self regulation, either before a matter is referred to an industry body because it is not conducive to self regulation or during the process if they become “bogged down” and do not progress. As previously stated, the full range of policy tools should be considered in order to get the most effective outcomes that do not genuinely address the detriment being experienced. 

Recommendation 5: That CTN’s self-regulatory checklist be implemented by as scoping work for identifying whether a code is the best policy tool 
Recommendation 6: That ACMA make full use of policy tools available to it, in particular service provider rules. In particular we recommend a rule bolstering the TCPC

Question 1.2: Who should have input into the decision to develop or review a consumer-related industry code?
First and foremost, codes must be developed in an independent forum that facilitates a collaborative approach and mutually agreed outcomes. Without this basic change, any decisions about developing and reviewing codes will continue to fail to deliver adequate consumer protection. 
The best way to develop and review codes will of course be based on evidence. That evidence should come from a combination of TIO complaint statistics, internal complaints data from service providers, and the results of an independent monitoring scheme which is critical to finally addressing telecommunications complaints. This puts the onus on industry players to not only improve their performance, but be much more transparent about the kinds of problems consumers are having. This kind of information will also allow for broader consideration about whether or not a code is the best instrument to deal with that issue. There must also be an ongoing role for consumer groups to feed in information from consumers and constituents about what is happening in the marketplace from a consumer perspective. This cannot always be quantified, but must still be recognised as having value. 

Decisions to develop consumer related codes should be open to all stakeholders. Appropriate parties to recommend codes are: consumer groups; industry representatives, the TIO; the regulators (ACMA, ACCC, Privacy Commission, etc). The participation of the regulators is important, because they are often invaluable sources of information about gaps in existing regulation and the impact on consumers. They also help to make the process more collaborative, as third parties with independent views. 
Having a genuine stakeholder consultation at the beginning of a dialogue on consumer issues will help not only to choose the best policy tool for addressing the issue, but it will also be a big step forward in bringing together all parties with a view to a genuine collaboration to get a good outcome. This means adequate time to collect information on issues; open and frank discussion by all parties about the problem; and a genuine attempt to consider all the regulatory options. There may well be times where codes are the best response; but that will be dependent on the issue and whether all stakeholders agree that a code is actually capable of delivering the required outcome.  
Industry should be required to report on specific areas of problems and improvements to ACMA based on an action plan to address problem areas, and these reports must be made public. Positive reporting of internal complaint trends and data, as recommended elsewhere in this submission, will go a long way toward ensuring adequate consumer protection exists. 
Initiating a review
In Communications Alliance, code reviews are instigated on a regular basis – usually every two years, but soon to be every five years. This has been useful at giving stakeholders a chance to raise issues, in the light of ongoing structural issues discussed everywhere which effectively prevented that happening.  
We would prefer a situation where reviews were instigated on an as-needed basis. This would only be possible within a forum where information was shared – by industry, consumers, regulators and most critically of all, the Ombudsman – and those parties committed to genuinely following up issues raised in that forum. This should be complemented by a five year review, to ensure codes are still adequate and to consider any grounds for repealing regulation.
If there is no change to the forum that develops codes, we support the current regularly scheduled review process, which is the only possible way of getting code reviews on the table. We think that all issues raised should be given the option of due consideration by the code developing body. 
Recommendation 7: Regular reviews should occur on an as-needs basis in a neutral forum such as the ACMA CCF. This should be complemented by five year scheduled reviews
Identifying new work areas
It is important to acknowledge that a cost-benefit analysis is not the only policy tool that should guide regulatory decisions about what needs regulation, and that it has only limited validity where consumer protection and essential services are involved. The only attempts to measure the benefit of telecommunications for consumers in telecommunications policy, that we are aware of, sit in the ACMA Communications Report, however this is very general assessment of the benefits to consumers, only mentioning price savings, faster internet services, and improvements in the quality of those services. The report
 gives dollar estimates of the benefits to small business, GDP and employment, but nothing about how life-changing, for example the impact of a financially ruinous telephone bill can be for someone on a fixed income. 
At times it can be difficult to pinpoint issues of consumer detriment; new issues are usually not borne in TIO statistics for example, because they may not fit into the categories under which the TIO can record complaints. The TIO tries to identify systemic complaints, which we support, but it takes the Ombudsman’s role from dispute resolution body to de facto advocate, which in the longer term could compromise its integrity. That said, access to TIO information is still the best information a code review process can have. We support including the TIO in all code review processes. 

Generally speaking, industry based schemes are appropriate for dealing with individual complaints but not systemic ones. Systemic problems are less successfully addressed, and this is typical of external dispute resolution schemes on the whole. Some consumer advocates suggested the TIO has a role to pro-actively investigate certain areas, particularly where there is evidence of detriment to consumers. It is widely recognised though that the TIO is not a regulator and it is ACMA’s role to investigate and enforce better industry practices. 

The TIO can collate evidence of a systemic issue and take the matter to a carrier. If they get no response then the Ombudsman can refer the matter to ACMA. The constitutional amendment that allowed the TIO to look at systemic issues is a good move, and it was noted that systemic issues are also reported in the TIO Annual Report. Consumer groups are pleased that a dedicated systemic complaints staff position now exists. This is a step toward identifying problems, even if the industry lags behind in addressing them. It is crucial that emerging consumer issues can be captured by the TIO scheme into the future. Emerging problems derive not only from new technology and services but new business models. 
Consumer groups have difficulty (due to a lack of resources) undertaking research on consumer detriment, and as such, we rely on information from the regulator to guide areas for regulatory reform.  CTN functions as a peak body, and we raise issues bought to us by our constituents. They can only be indicative, rather than systemic. It is unrealistic to expect consumer groups to be able to bring definitive ‘proof’ of consumer detriment to code review tables. To require this effectively sets the process up to fail. Most consumer advocates who participate in self-regulation are not funded to undertake research into a code related issue, or take complaints. They rely on their constituents and other sources of information, such as TIO statistics, to identify consumer protection issues.  The information about actual complaints and detriment is held by the telcos themselves; yet rarely is such information forthcoming, because of the adversarial structural problem we discussed elsewhere.
The need for “proof” and demands for evidence-based research into consumer detriment can make it difficult for consumer regulatory issues to become projects. A lack of funding for research into consumer detriment has also lead to serious deficiencies in the available information on areas that need to be addressed. The creation of ACCAN may go some way toward filling this gap, but the information that is already held by regulators will remain invaluable. 

The monitoring regime we advocate for later in this submission will be much more effective in identifying new work areas. We also expect that higher levels of resourcing being made available to consumer groups via the funding of ACCAN will also facilitate a better understanding of problems in the marketplace and potential new issues for consumer protection. 
Recommendation 8: That a combination of TIO complaint information, data from an independent monitor, industry-provided complaint information, regulator research and complaint data, and consumer organisation complaint reporting inform future code work
Recommendation 9: That the concepts of “proof” and “evidence based” be clarified for future guidance in policy development 
Question 2.1: Who should be involved in the drafting process, and what form should their participation take?
In our experience, the development of effective codes is seriously compromised when key stakeholders are not part of the code committee. We see a role for consumer representatives, industry representatives, and representatives from government and regulatory bodies. 

There is definitely a co-ordinating role for either a project manager in the auspicing body, and outsourcing the role of drafter. It is important to try to utilise existing skills within an organisation, rather than outsource roles on principle, but we do support independent drafting for codes. 

At times it may be appropriate for a party unrelated to the code development process to be utilised, but this often involves costs beyond what is reasonably required when the work can readily be done staff or committee members. 
Please also refer to our comments in response to question 4.2, where we indicate a preference for limiting the employment of professional drafters where work can be undertaken by a committee. 
Question 3.1: What is an appropriate time frame for the development of new consumer-related industry codes?
There is a big difference between the time it takes to develop a new Code and a code revision. Time-frames for development will generally depend on the issue at hand and the willingness of all parties at the table to co-operate. It is not appropriate to set immovable timeframes that are not relevant to the area being debated – these timeframes can readily be established by a working committee with a willingness to co-operate and resource code development.

Of far greater importance is addressing the broader issue of industry delays in addressing issues by a code in the first place. As demonstrated elsewhere in this submission, the time between consumer representatives raising and issue and any genuine attempts to provide consumer protection via a Code is often years. 

Because self-regulation is currently the primary regulatory response to all issues that arise, there has been no incentive in recent times for industry to act quickly to address consumer issues. Fixing the power imbalance to give consumer interests an equal opportunity to get their issues addressed should expedite code development processes. Using the self-regulatory checklist will help to resolve these issues. 
Recommendation 10: ACMA CCF should decide the timeframe for code development and review, based on the imperative to get consumer safeguards in place
Question 3.2: Are there ways to streamline industry code development processes, including legal drafting processes?  Question 3.2: Should registered consumer-related industry codes be easily amended if required? How might this be achieved in a more timely way whilst achieving appropriate consensus?
In some circumstances, it will be necessary to employ and independent Chair (not a supplier or consumer representative) and always an independent professional draftsperson. Again, it is much more effective to have code development in an independent forum where efficiencies can be gained through sharing of information between the regulator, ombudsman, positively reported complaints issues, and a rigorous monitoring regime. 

Similarly, in a co-operative and neutral environment we believe amendments of codes are possible in a timely fashion. With all stakeholders involved from the outset, there is a far greater likelihood of acceptance of the negotiated policy outcome. Developing an appropriate regulatory tool- not just a code- in a neutral forum will facilitate a better outcome. 
Code reviews require careful consideration of issues raised in the scoping exercise and incorporation of views presented. Often though, issues will not be incorporated for any number of reasons. With an imbalance in consumer/industry representatives, issues can be dismissed without full and proper consideration.  In CA, parties who have submitted comments receive an indication as to the nature of discussion of their issues and why their point was or was not taken into account. We think it’s important that this continues within ACMA, if it takes on code development and review processes as we recommend. 

Question 4.1: Who should be responsible for paying for the costs of consumer-related industry code development? Question 4.2: On what basis should any reimbursement be made?
Given the significant trade-off in favour of industry that codes of practice (as lighter-touch regulation) entails, we think that it is reasonable that code development processes are met by the industry.  How this is achieved is a matter for ACMA to clarify further. 
In the recent Mobile Premium Services Code development process, consumer representatives were paid $30 per hour for their expertise. Furthermore, they were required to invoice Communications Alliance for their reimbursement. And yet, the legal drafters employed to write the actual Code were paid $600 per hour. This was an unnecessary massive cost, for the kind of work previously undertaken satisfactorily by working committees. In CTN’s experience, working committee members have had the requisite skills to undertake this work and should rightly be responsible for drafting the Code. 
As a way forward, we suggest that the working committee representative/s who undertake drafting work could have two representatives present and perhaps be remunerated for undertaking this work at a much less exorbitant price. Alternatively, if all parties, who were part of a code development process, were to support a third party being employed to Chair, we would have no objection. 

We ACMA as the independent party who should be responsible for code development - may not be directly responsible for the drafting of the actual code rules. We have no objection to the drafting being undertaken by others, but expect this would be formally delegated to a group of subject matter experts, with the CCF holding ultimate accountability for project delivery. 
The current process adds an administrative burden and unnecessary layer of bureaucracy for consumer groups. We therefore recommend that ACMA’s Code Reimbursement Scheme be amended so that consumer groups can be funded directly from ACMA and not through an industry body. 

Recommendation 11 : Consumer groups should be able to apply directly to ACMA for reimbursement in code development processes. Professional code drafters must be appointed by ACMA CCF to ensure their independence 
Question 5.1: How should broader community, industry and government consultation on draft consumer-related industry codes, or codes undergoing review, be undertaken?
CTN sees an ongoing role for using formally constituted bodies to be consulted as part of code development processes.  The role of ACCAN is specifically to enhance consumer advocacy, reduce duplication, maintain and enhance existing skills and diversity of representation, undertake research and analysis from a consumer perspective. It is critical that ACCAN is utilised to the utmost extent possible. As it does not start until July 1, ACCAN is yet to finalise its consultation processes.  It can be expected that as a peak body, ACCAN will continue the practice of regular formal and informal consultation with members to ensure the views presented by ACCAN accurately represent the views of its members. ACCAN intends to participate in future code development and reviews, representing the views of residential consumers and small business. 

We discussed elsewhere the importance of getting all stakeholders involved in the initial scoping of a work project. Without buy-in at the outset of the process, there is very little chance of all stakeholders being satisfied with the outcome. It is important that formal processes, that are best practice, are employed and adhered to consistently. Working parties must represent the range of affected stakeholders – without this, a code loses legitimacy and support, regardless of how well it purports to genuinely take all interests into account.  
When a code is distributed for public comment, there must be genuine attempts to seek the feedback of interested parties. This means the auspicing body should identify potential stakeholders and contact them directly. We expect some degree of advertising and promotion to occur, which should be able to demonstrate attempts to notify stakeholders. Media releases and a prominent location on websites should be mandatory. A public comment action plan should be developed by the working group, as they would have the best idea of who would be affected by potential changes. A minimum one month should be required for public comment, to allow sufficient time to seek feedback from those parties. 
We also think that there is scope for utilising emerging technology for consultation processes, as may be appropriate. The Department of Finance and Deregulation undertook a consultation in 2007 which identified increasing use of information and communication technologies to enhance government service delivery and the opportunities arising for agencies to engage and involve citizens and communities through new channels
. The means of consulting needs to be relevant to the target audience; this criteria needs to be part of the role of the working group in genuinely seeking consultation on the Code.  
There is an enormous amount of publicly available information that can be gathered and utilised. CTN’s ongoing media monitoring regularly finds blogs on topics with detailed consumer experiences about a certain issue – complaint handling, billing issues, and mobile premium services have all been the subject of extensive commentary on prominent Australian news websites. We think there’s a responsibility for the code development body to search for these kinds of resources, as a valuable source of information on the experiences in the marketplace. 

Ultimately though, we’d like to reinforce our view that the auspicing body has the primary responsibility for being able to demonstrate that it has made significant efforts to encourage comment on a draft code. 
Recommendation 12: That code development processes must include consultation with consumer groups, with flexibility to incorporate other sources of information on an as-needs basis. 
Question 5.2: Should submissions and comments made on a draft consumer-related industry code be made publicly available (subject to considerations of potentially defamatory or commercial-in-confidence material)?
CTN supports the public availability of this information. As mentioned elsewhere in this submission, we believe sometimes the input to public comment processes are not incorporated despite having validity. Greater transparency should be encouraged, with a view toward ensuring this is balanced – i.e. claims about potentially defamatory and commercially sensitive information should not always result in non-publications. We also support the practice of providing written feedback to public comments, to demonstrate how and why a comment was or was not incorporated. 
Question 6.1: What is the most effective way to monitor compliance with consumer-related industry codes?
Simply relying on TIO statistics to reflect code compliance has never been sufficient in the view of consumer groups. Pro-active monitoring is by far the most effective mechanism for preventing consumer complaints, because it gives an opportunity to identify problems and address them before they result in consumer detriment. 
Tasking a regulatory body with monitoring for compliance works extremely well for 190 services. The Telephone Information Services Standards Council (TISSC) sets standards for the message content and advertising of any Australian telecommunication service with the prefix 190, in the form of a Code of Practice. Service providers of 190 numbers must abide by this Code of Practice, which is developed by TISSC. Monitoring of services against the Code is carried out on an ongoing basis. 
The TISSC model encourages a culture of compliance. The telecommunications industry breaches the same types of code rules on a year to year basis, without any (public) enforcement action by ACMA. There is a distinct lack of enforcement culture within ACMA when it comes to codes. ACMA has an extremely poor record on enforcement of Code breaches, and this is viewed by many as having allowed poor industry practices to proliferate. 
It is crucial that an independent body undertakes formalised monitoring program for code compliance. We certainly do not believe the industry is capable of undertaking this work; there would be a built in disincentive to be fully frank with the results. An independent monitoring body would have multiple benefits;
· It would be removed from the industry, and thus have credibility
· It would serve as an incentive to industry to take code compliance seriously
· It would give ACMA grounds for evidence-based enforcement 
· It could form the grounds for future code reviews, cutting out much of the work in scoping and arguing about the need for code reviews
· It moves reliance from analysing consumer complaints to actually identifying industry behaviour, which provides a much more effective base for making decisions to regulate and de-regulate. 
Analyses of TIO statistics should not be considered a compliance mechanism as such. Whilst they are of course complementary and indicative of the divergence between the code requirements and the real-life consumer experience, they are no substitute for a monitoring regime. We think that the details of an independent monitoring regime should be subject to a separate consultation, and would like to be kept informed of developments of this concept. At the very least we expect a regime that does more than gauge advertising. It also needs to include shadow shopping and customer satisfaction surveys, so the consumer experience can be fully understood. 
Recommendation 13: That an independent code compliance monitoring body be constituted as a matter of high priority
Question 6.2: How should compliance be enforced and what, if any, additional enforcement options or powers would assist the regulator to enforce compliance?
Every year the TIO statistics indicate where the problems exist between consumers and industry. Whilst we recognise ACMA’s graded approach to enforcement, we do not agree with a light-touch “hands off” approach about industry compliance with basic requirements. 

In 2006 CTN was commissioned by the Allen Consulting Group to develop a Consumer Submission on the TIO scheme review. This involved extensive consultation with consumer groups.  The final paragraph states: 

In conclusion, while consumer groups see that aspects of the TIO need improvement, a far greater issue is the ineffective use of regulatory compliance powers. Consumers do not wish to see the growth in complaints to the TIO to continue on the same upward trajectory. Consumers want to see regulatory intervention stopping the practices of telecommunications service providers that are fuelling customer complaints in the first place
.
The very clear message from the consultation CTN undertook to create that submission was a level of frustration at a lack of code enforcement even though complaint statistics are directly related to breaches of codes.  This frustration remains, as there is still very poor level of responsiveness from ACMA, in light of the enormous amounts of information it holds and the powers it already has.
As is well known, complaint handling issues in this industry have spiralled out of control. The TIO estimates around 30% of the complaints they receive are about straightforward customer service issues.  The TCPC is the document which outlines rules for complaint handling, and the broader ground rules for interactions between the service provider and the customer. Complaint statistics published by the TIO are a direct reflection of breaches of the TCPC by service providers. Even with the creation of a straightforward code with an accompanying guideline document to assist telcos to understand their responsibilities has not stopped the rot. 
The consolidation of a number of consumer protection codes was intended to resolve issues of over-lapping and inconsistent code rules and “simplify code compliance and ensure consistency of interpretation”
. And yet complaints continue to escalate, and new codes (such as the MPS code) are still proposed as an appropriate regulatory response rather than being built into the TCPC. There is a serious disconnect between what a code stipulates and what it can actually deliver as a consumer protection mechanism. 
There are several ways to interpret the continued escalation of complaints. One is that industry have trouble meeting requirements set out in the code. Another is that the biggest problem is simply complaint handling and resolution, which has a domino effect on complaint statistics. Another interpretation is that industry isn’t taking seriously the responsibilities it has because the regulation is merely a Code, with no penalties attached for breaches. Yet another way of seeing the issue is that complacency has set in, thanks to a decade of increasingly complex Code requirements and the lack of serious enforcement attempts has occurred, save a few half-hearted wrist slaps from ACMA. 

We recognise that many service providers who take self-regulatory codes seriously, and have extensive compliance programs in place. It is, of course, quite a significant trade off to have significantly less onerous and under-enforced Codes as opposed to legislation to adhere to. So whilst we recognise that significant resources go into compliance, something is going terribly wrong when nearly 150,000 complaints are being escalated to the Ombudsman. Complaints are only indicative about the number of actual problems people have with their service providers. Complaint fatigue (from incorrect referrals or any other reason) and resolution at the first point of contact with the provider in question are nearly impossible to quantify we think complaints to the TIO are only the tip of the iceberg.
Recommendation 14: That the TIO’s details appear on every bill, to ensure consumers are aware of their right to redress via that avenue

One of the missing links in telecommunications regulation has long been enforcement. ACMA occasionally undertakes an investigation into a certain issue (though this is usually not publicly known. CTN for example has asked for investigations in certain issues and sometimes receive a letter advising of an investigation in progress and when finalised). What we don’t hear is of ACMA taking action where codes are breached on a continuous basis. Enforcement is the missing link in the self-regulatory regime. Without some actual penalties being applied for breaches, codes rules will continue to be flaunted.

CTN strongly supports the introduction of financial penalties for code breaches. The downside, of course, is that like the costs of regulation, it’s likely that consumers will be the ones eventually paying the penalties through an increase in fees. We’d like some monitoring to ensure that the costs are NOT passed on in this way. 

Recommendation 15: Financial penalties should apply for excessive code breaches

We note that the ACCC has begun to become more active in bringing the industry to task in recent years. Notably, the ACCC has taken on what should really be an ACMA enforcement role, as it focuses on deceptive and misleading advertising – which is covered extensively in the TCPC, and would rightfully be within ACMA’s duty to enforce.  Whilst we are pleased there is some action on this front, it makes a mockery of both the industry specific regulatory regime and ACMA’s enforcement approach.
This lack of commitment to compliance from ACMA allows bad industry practices to continue, without any fear of action from the regulator. At the very least we’d like to see ACMA review its compliance priorities with a view toward recognising that consumers are fed up with it not fulfilling its role of a regulator. A new compliance approach would neatly complement the new independent code monitoring body.

Recommendation 16: ACMA urgently needs to publish a compliance and enforcement report every quarter to demonstrate how resourcing is allocated for enforcement 
Question 6.3: Should industry have to report publicly on its own compliance with consumer-related industry codes?
Compliance statistics are absolutely critical, and we fully support the notion of self-reporting. Clause 9.1.1 of the TCPC already requires service providers to capture complaint information:

“Complaint handling processes: Suppliers must demonstrate a commitment at all levels of their organisation to efficient, fair and courteous resolution of Complaints. This must include having a Complaint handling process:

...

(e) providing appropriate and systematic record keeping of Complaints and their outcomes, including those resolved at first contact 

(f) recording, actioning and monitoring undertakings made to a Customer to resolve a Complaint”
 
Seeing as this is already a requirement, we think it should be very little administrative burden for service providers to actually provide this information. Like a monitoring regime, a pro-active compliance reporting requirement is a significant incentive for the industry to ensure it is actually meeting regulatory requirements as intended. 
Internal compliance reports should be provided to the ACMA CCF, or whichever independent body takes on the role of developing codes of practice. We don’t see a need to mandate a requirement to provide this information to Communications Alliance, in light of the fact the code admin and compliance scheme exists in name only. 
Positive reporting is a great opportunity for the industry to not only use the information it has already collected, but also a chance for industry to actively demonstrate improved compliance, when that time arises in the future. 
Recommendation 17: That industry be required to report on internally collected complaint statistics and trends to the ACMA CCF


Other comments

CTN submitted comments to the Productivity Commission's 2009 review of the Regulatory Burdens on Business. We asked that the Commission defer making recommendations to review the applicability and relevance of the self-regulatory regime until after the implementation of the forthcoming national consumer law.  We asked that the Commission specifically ensure that any recommendation of work delegated to the industry explicitly requires adequate consumer representation in any work undertaken to review self-regulatory instruments. This is important because currently the self-regulatory body, Communications Alliance, has no consumer representation on the Board, no functional consumer advisory bodies (both having been abolished on the grounds it will engage with ACCAN in the future), and a recent history of refusing to undertake proper consumer consultation on matters of critical importance to consumers (the Mobile Premium Services Code). 
In light of the industry’s ongoing inability to comply with self-regulatory codes of practice, we see no grounds for repealing any of the consumer protection provisions contained in self-regulatory instruments. We asked that the Commission recognise that business costs alone are not the only factor that needs to be considered, particularly where access to essential services such as telecommunications products are involved. The costs of complaints and their impact on the consumer and small business also need to be considered. 

Any decisions to repeal would have to be part of an inclusive process between consumers, government and industry representatives with in-depth knowledge of the issues and a good understanding of the impact such changes could have. The expertise required for a detailed analysis lies within the existing industry. ACMA is best placed to provide the forum for this work. 
Concluding remarks
In the past we have widely criticised the telecommunications consumer code development process in the self-regulatory forum Communications Alliance because consumer issues are not given equal consideration and attention. There is a serious imbalance in the power of industry to not act, versus the power of consumer groups to get issues addressed via that mechanism. Consumer groups are calling for the government to reform the code development process which must become more inclusive and democratic in the future. The most important change will be moving Code development to a neutral forum, where good, balanced policy outcomes can be developed in a partnership model.
Timely code development is much more likely to occur when there is consensus amongst the stakeholders about what a code needs to cover. This should be part of the preliminary scoping exercise where all stakeholders are invited to provide input before a code review actually starts. Getting buy-in at the beginning of a process is much more effective than scrambling to ‘consult’ well after it can be genuine, as was the case in the MPS code development at Communications Alliance where a workshop was convened seeking input after the code was already near completion. 

CTN wants a greater focus on measuring the outcomes of regulation both industry and government initiated, which will help ensure we use the right policy tools. The dependency of self-regulation as the answer to the industry’s problems has seen a proliferation of codes. There is little assessment of the overall effectiveness of self-regulation and its ineffectiveness with a view toward using the best policy tools. Whilst a few reviews have tinkered around the edges – the Productivity Commission’s Consumer Policy Framework and Regulatory Burdens on Business reviews, the TIO Review of 2006, and of course this review – none have confronted the central issue of whether or not self regulation is actually viable for consumer interests. 

It is time to rebalance the serious disparity between the need for strong effective consumer protections and industry preferences for light-touch regulation. The code regime is not viable in its present form. Even with the changes made in line with our suggestions – moving code development to a neutral forum, equal representation, the development of codes when they’re needed, rather than when forced under threat of real regulation, penalties and enforcement, and so on – it may still be that codes will be unable to provide adequate consumer protection.  The self-regulation checklist we outlined in this submission should form the basis for assessing whether codes are an acceptable regulatory solution for the issue at hand.  
Thank you again for the opportunity to submit comments on this matter. Should you wish to discuss this submission in more detail, please contact myself or Sarah Wilson at the Consumers’ Telecommunications Network on 02 9572 6007 or at ctn@ctn.org.au.

Yours sincerely,
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Teresa Corbin

CTN Chief Executive Officer
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